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FHA REAL PROPERTY RESERVATION AGREEMENT

This Real Property Reservation Agreement (“Agreement”) is made as of _________________ (date) by and between the Buyer and Seller listed below with respect to the real property (“Property”) identified below:

Seller: ______________________________________________________________________________________________

Buyer: ______________________________________________________________________________________________
Property: ____________________________________________________________________________________________
I.
Recitals

A.
Seller (directly or through one or more controlled or related legal entities or contracts) has the Property under a binding contract to purchase.


B.
Buyer would like to purchase the Property from Seller as soon as possible after Seller takes title to the Property, with Buyer’s financing to be provided by a Federal Housing Agency (“FHA”) insured mortgage loan. Under current FHA rules, a prospective borrower cannot enter into a contract to purchase property using an FHA insured loan earlier than the 91st day after the seller becomes owner of record. Accordingly, Buyer cannot enter into a purchase agreement with Seller until more than 90 days have elapsed after Buyer becomes owner of record


C.
The Property is in the pre-foreclosure process. The closing of a sale from Buyer to Seller is contingent upon Seller having record title to the Property (or beneficial title in trust in a manner acceptable to Seller) subsequent to pre-negotiation, approval and settlement of lien discount(s) in writing by the lienholder(s) of record (other than taxing and bonding authorities) (a “short sale”) that is satisfactory to Seller. Seller is purchasing the Property at a price less than the “Purchase Price” under the Sale Agreement with the intention of making a profit on an immediate resale.


D.
Notwithstanding the delays inherent in FHA financing for a property to be acquired by Seller, Buyer nevertheless desires to pursue an FHA insured loan. Buyer desires to enter into a contract whereby Seller agrees to enter into a purchase agreement with Buyer at the earliest opportunity. Buyer understands that Seller will incur considerable costs in order to hold the Property for Buyer and Buyer is willing to contribute significantly to those costs, even if Buyer does not close the purchase. Seller is willing to hold the Property for Buyer upon sufficient limitation of the costs and risks to be incurred.


Therefore, Buyer and Seller agree as follows:

II.
Agreement

1.
The Escrow Holder for this Agreement shall be: ____________________________________________, located at ___________________________________________________________________________________, Phone: ________________, Fax: _____________ . This Agreement may be deposited with Escrow Holder to serve as joint escrow instructions to the extent any of its terms require action by Escrow Holder. Escrow Holder may require execution of its standard terms and general conditions or other specialized instructions. If any standard terms or general conditions conflict with this Agreement, then this Agreement shall prevail.


2.
Within two business days of the execution of this Agreement, Buyer agrees to deposit with Escrow Holder the following amount as a Property Reservation Fee: $ _________________ .[No less than 3.5%--5% of purchase price.]

3.
Seller agrees to continue to diligently pursue the purchase of the Property. Buyer and Buyer’s representatives agree that they will not attempt to directly or indirectly contact the owner of record or any of the current lienholders, as this could negatively impact the negotiations and closing. Seller agrees to give Buyer and Escrow Holder notice of the earliest of the following events within two business days of their occurrence:



3.1
Seller closes the purchase of the Property; or,


3.2
Seller’s right to purchase the Property is terminated.


4.
If Seller’s right to purchase the Property is terminated, then Escrow Holder shall refund the Property Reservation Fee to Buyer, less a cancellation fee not to exceed $ _________________.

5.
If Seller closes the purchase of the Property, then:



5.1
Seller agrees to execute an undated purchase agreement for the Property (the “Purchase Agreement”) in duplicate originals on the form and terms attached as Exhibit “A” and to deposit them with Escrow Holder concurrently with giving notice under section 3.1 that Seller has purchased the Property. Seller authorizes Escrow Holder to enter the Performance Date (defined below) on the duplicate Purchase Agreements when the Performance Date arrives. If Seller fails to timely deposit the executed Purchase Agreements, then Buyer may: (a) terminate this Agreement by written notice to Escrow Holder and thereafter receive a complete refund of the Property Reservation Fee; or, (b) give Seller written notice to perform within three business days and if Seller performs, then this Agreement shall continue according to its terms; but if  Seller fails to perform, then the Buyer may: (i) terminate this Agreement and be entitled to immediate return of the Property Reservation Fee upon written request to Escrow Holder, or, (ii)  pursue an action for specific performance (if allowed by applicable law), in which case the Property Reservation Fee shall remain on deposit with Escrow Holder to assure Buyer’s performance until the action for specific performance is resolved; the dispute between Buyer and Seller is settled; or, Buyer dismisses all claims against Seller with prejudice, waives all rights under this Agreement in writing, and requests return of the Property Reservation Fee, in which case Escrow Holder shall comply with the request.



5.2
Buyer agrees to execute duplicate originals of the Purchase Agreement on the ninety-first day after the settlement date of Seller’s purchase of the Property (the “Performance Date”) and to deposit them with Escrow Holder before 5:00 p.m. local time. If the ninety-first day after the settlement date falls on a Saturday, Sunday or legal holiday on which Escrow Holder is closed, the Performance Date shall be extended to the next day which is not a Saturday, Sunday or legal holiday on which Escrow Holder is closed. If Buyer fails to execute and deposit the Purchase Agreement with Escrow Holder on the Performance Date, then: all of Buyer’s rights under this Agreement are immediately terminated; the Property Reservation Fee becomes non-refundable and fully earned by Seller; Seller is free to sell the Property to any other purchaser; and, Escrow Holder is authorized to immediately disburse the Property Reservation Fee to Seller on the first business day after the Performance Date without further instructions or notice.


7.
If Seller and Buyer timely execute and deposit fully executed Purchase Agreements,  then this Agreement shall be deemed fully performed, the escrow for the Purchase Agreement shall be opened, the Property Reservation Fee shall be credited to Buyer as earnest money deposit in the new purchase escrow, and the escrow for this Agreement shall be deemed closed or settled.


8.
Neither this Agreement, nor any memorandum or notice of this Agreement shall be recorded by either party, as it does not create an interest in real property. Buyer may not assign its right or delegate its duties under this Agreement without Seller’s advance written agreement.


9.
Further Action.  The parties agree to take such further action and to execute and deliver such further instruments as are necessary to fully effect the transactions contemplated by this Agreement.


10.
Entire Agreement; Amendment.  This Agreement constitutes the entire agreement between the parties pertaining to the Property, and supersedes all prior agreements, understandings, negotiations, discussions or commitments, whether oral or written, of the parties. There are no warranties, representations or other agreements between the parties in connection with the Property. No amendment or modification of this Agreement shall be effective unless made in a writing signed by both parties.


11.
Successors.  Subject to the provisions of paragraph 8 above, this Agreement shall be binding on and inure to the benefit of the heirs, executors, personal representatives, successors and assigns of the parties.


12.
Notices.  All notices under this Agreement shall be in writing and shall be given by personal delivery, overnight mail service, facsimile transmission, U. S. mail, electronic mail, telex, telegram or cable through a regularly established practice adopted in the normal course of business between  Buyer, Seller and Escrow Holder. Absent a normal course of business, notices given via Federal Express or comparable commercial courier which provides proof of delivery shall be deemed properly given on delivery. Notices shall be deemed received as of physical delivery; or, in the case of facsimile transmission or other electronic communication, upon confirmation of successful receipt of all pages by the receiving facsimile machine or other electronic confirmation. Notices given by U. S. mail shall be made by certified or registered mail with return receipt requested and shall be deemed received as of the earlier of the date shown on the return receipt or the second mail delivery date after deposit of the notice in the U.S. mail with proper postage affixed. Notices shall be given to the address specified on the signature page, unless notice of another address is given otherwise in writing.


13.
Severability.  If any term or provision of this Agreement shall to any extent be held invalid or unenforceable, the remaining provisions nevertheless shall continue in full force and effect. If any provision is determined to be unenforceable, the court shall have the power to revise such provision so that the intention expressed is effected to the fullest extent.


14.
Attorneys’ Fees.  Should any action be commenced for, or should an attorney be retained for settlement of, the enforcement or interpretation of any provision of this Agreement, or for damages for the breach of this Agreement, the prevailing party shall be entitled to an award of reasonable attorneys’ fees in addition to such further relief to which it may be entitled. The “prevailing party” shall be the party awarded costs, if a final judgment was not obtained.


15.
Governing Law.  This Agreement shall be governed by the laws of the State in which Seller is located. Any action under this Agreement or in connection with any subject matter related to this Agreement shall be filed and heard in the County in which Seller is located.


The parties have executed this Agreement effective as of the date set forth above.

BUYER:
Signed: ________________________________________

Print: _________________________________________

Signed: ________________________________________

Print: _________________________________________

Address: _______________________________________

City, ST Zip: ___________________________________

Fax: __________________________________________

Email: ________________________________________


SELLER:

If Entity: _______________________________________

Signed: ________________________________________

Print: _________________________________________

Title : _________________________________________

Address: _______________________________________

City, ST Zip: ___________________________________

Fax: __________________________________________

Email: ________________________________________

Escrow Holder accepts its duties under this Agreement:

Signed: _________________________________________

Print: ___________________________________________

Title : ___________________________________________


  
Buyer’s Initials (_________)  (_________)
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  Seller’s Initials (_________)  (_________)

